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DIVIDEND COUPONS 


Policy Provisions 


Attached to a life insurance policy were certain dividend 
coupons which provided that the insurance company would, 
subject to the conditions of the policy and provided all pre- 
miums were paid in full, pay certain amounts on annual pre- 
mium dates. The policy provided that after maturity said 
coupons could be surrendered in part payment of premiums 
or that they could be left on deposit with the company, at 
compound interest, thereafter to be paid to the insured upon 
demand, or in the event of his death, to the beneficiary, 


Extended Insurance 


Prior to his death the insured had made a loan on his 
policy and had allowed several of the coupons to remain on 
deposit with the company without designating how they should 
be appropriated. After his death, the company deducted the 
loan from the cash value of the policy as of the date on which 
it had lapsed and applied the balance to the purchase of paid-up 
extended insurance, Under these calculations, the extended 
insurance expired prior to the death of the insured. The bene- 
ficiary contended that the company should have added to the 
amount available for the purchase of extended insurance the 
amount of the dividend coupons which were on deposit with 
the company. Had this been done, the extended insurance 
would have been effective at the time of the insured’s death. 
A state statute, requiring that dividend additions be used in 
the purchase of extended insurance, was cited and the bene- 
ficiary contended that the provision of the policy permitting 
the accumulated coupons to be paid to the beneficiary was in 
conflict with this statute and void. 


Coupons Not Dividend Additions 


In Merion v. Kentucky Home Mutual Life Insurance 
Company, reported at { 501,288, it was held that a dividend 
addition is paid-up insurance purchased with money derived 
from dividends declared on a policy, and that the coupons 
here involved are not dividend additions. The insured alone, 
under the terms of the policy, had the option of determining 
what should be done with these coupons, and the insurer could 
not appropriate them to the purchase of paid-up extended 
insurance. 
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* FIRE * 


Food Left to Cook on Stove—Origin of Fire—An insurance 
company was held liable for the destruction of plaintiff's 
house by fire, said policy not exempting the insurer from 
liability when the fire was of negligent origin; the negli- 
gence charged was the act of the insured in leaving food 
on a wood-filled stove to cook while the insured left the 
house. (Farmers Union Mutual Ins. Co. v. Jordan, Ark. 
Supreme Ct.).. . J 300,344. 


Collapse and Burning of Building During Tornado.—A fire 
insurance policy by its terms ceased to cover the contents 
of a building, located in Gainesville, Georgia, upon the fall 
of the building for any reason other than fire. The evidence 
being conflicting as to which occurred first—the fall of the 
building as a result of the tornado or the breaking out of 
the fire—it was error for the trial court to enter a verdict 
in favor of the insurer notwithstanding a verdict for the plain- 
tiff. (Pruitt et al. v. Hardware Dealers Mutual Fire Ins. Co., 
Stevens Point, Wis.; Pruitt et al. v. Caledonian Ins. Co; Pruitt 
et al. v. Hardware Mutual Fire Ins. Co. 0 Minn., Minneapolis, 
Minn.; Pruitt et al. v. Minn. Implement Mutual Fire Ins. Co., 
U.S.C. C. A,, 5th C.). . . 9 300,345, 300,346, 300,347. 


Unlawful Storage of Infiammables—Defendant was held re- 
sponsible, upon jury verdicts moots by evidence, for 
plaintiffs’ losses sustained by a fire which was caused by 
defendant’s negligence in unlawfully storing certain inflam- 
mables and other materials in its premises, (Newburgh 
Transfer & Storage Company, Inc. v. The Pure Oil Comeeny; 
Firemen’s Insurance Company v. The Pure Oil Company, N. Y. 
Supreme Ct., App. Div.). . .{ 300,348, 300,349. 


Additional Insurance.—The furnishing of the insurance agent 
with such information as will enable him to determine the 
amount of additional outstanding insurance operates to pre- 
clude the insurance company from denying liability because 
such amount exceeds that allowed by its policy, said agent 
not having used the means afforded him. (Papandrou v. 
Caledonian Ins. Co., Same v. Commonwealth Ins. Co, of N. Y., 
Same v. Hartford Fire Ins. Co., N. H. Supreme Ct.)... 
7 300,350. 


% NEGLIGENCE % 
(Other than Automobile) 


City’s Liability for Unimproved Walks.—A defendant city was 
not liable for injuries incurred by a plaintiff on a mere 
passageway over a ditch in a sparsely settled part of the 
city where no sidewalks had ever been constructed, on the 
ground that construction of sidewalks is left to the govern- 
ing body of a municipality, and a city or town is not liable 
for injuries incurred on unimproved walkways unless a gross 
abuse of discretion is shown. No such circumstances existed 
in this case to incur liability on the part of the city. (City 
of Stroud v. Evans, Okla. Supreme Ct.) . . . {| 401,422. 


Explosion of Bottle—In an action to recover damages for the 
explosion of a bottle containing a soft drink, plaintiff's evi- 
dence indicative of other similar occurrences was deemed 
sufficient to carry the question of negligence to the jury. 
(Ashkenazi v. Nehi Bottling Co., N. C. Supreme Ct.). 
{ 401,427. 


Premature Fireworks Explosion—Where plaintiff was assist- 
ing, as a member of the defendant club’s entertainment 
committee, in we off certain aerial bombs, one of which 
exploded prematurely and injured him, a judgment of non- 
suit was proper because there was no evidence of any negli- 
gent act on the part of the defendant from which it could 
foresee the likelihood of injury. (O’Neil v. Braswell et all, 
N. C. Supreme Ct.).. . 401,426. 


Washing Machine Demonstration —An employer's motion for 
judgment as in the case of nonsuit was properly denied, where 
its salesman in demonstrating a washing machine turned it 
on without warning, thereby catching the plaintiff’s hand 
in the machinery, (Hubbel v. Talbot Furniture Co., N. C. 
Supreme Ct.).. .¥ 401,425. 
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Erroneous Instruction.—An instruction stipulating that the 
plaintiff might recover upon the ground of the defendant's 
negligence in using a defective rim in mounting a tire was 
erroneous, since it submitted as a basis of recovery an issue 
not raised by the pleadings. (Boiselle et al. v. Rogoff et al, 
Conn. Sup. Ct. of Err.).. .§ 401,428. 


Tourist Camp Ground.—Plaintiff, while attempting to walk to 
the outside toilet house located on defendant's tourist camp 
grounds, stumbled over a jagged tree stump on the grounds 
and was injured. Plaintiff's evidence showed that she had 
full knowledge of the condition of the grounds. She was 
therefore guilty of contributory negligence, as a matter of 
law, since the proximate cause of her fall and injury was 
her inattention. (Harris v. Midwest Oil Co. of S. D., S,D, 
Supreme Ct.).. .{ 401,416. 


Maintenance of Pond.—A complaint was deemed insufficient 
in its allegations of actionable negligence on the part of 
the defendant manufacturer in its maintenance of a pond, 
where no allegation was made that the pond constituted 
an attractive nuisance. (Furtick, Adm’r v. Bonnie Cotton 
Mills, Furtick, Adm’r v. Bonnie Cotton Mills, N. C. Supreme 
Ct.). ..9 401,423, 401,424. 


Foreseeability of Injury.—In an action to recover damages the 
verdict of the jury in favor of plaintiff was a finding that 
defendant reasonably could have foreseen that a person 
cleaning the outside of the windows in the manner de- 
scribed by plaintiff would be given a sense of security by 
the presence of a balcony, and that its use, as testified to 
by plaintiff, should have been anticipated. (Shines v. W. & 
i Realty Corp., N. Y. Supreme Ct., App. Div.).. . 401,418 


Building Owner’s Liability—The owners of a building were 
not liable for injuries sustained by a plantiff when he fell 
into a pit in the basement of the building while installing 
several gas ranges, where the evidence showed that no 
special circumstances required him to proceed into the dark 
basement without proper light, and in doing so he was 
contributorily negligent and assumed the risk of injury. 
(Wentink v. Traphagen, Neb. Supreme Ct.). . .{ 401,421. 


Open Trapdoor.—A defendant building owner was deemed 
negligent in not providing a proper barrier for an open trap- 
door, since it was not unreasonable for a business invitee 
to elevate his eyes away from the floor, and to attempt to 
identify his watch in a watchmaker’s shop by glancing 
through an adjacent glass partition. (Soldano v. New York 
Life Ins. Co. et al., La. Ct. of App.). . .{ 401,429. 


Statute Construed.—A statute requiring a minimum width of 
four inches in a radial step at the strings, was held to apply 
only to houses erected after 1912. (Erlicht v. Boser, N. Y. 
Supreme Ct., App. Div.)...{ 401,417. 


Nominal Damages.—Plaintiff sued defendant for negligently 
permitting fire set out on the right of way to consume a 
cotton gin house. Even though the fire had reached the 
gin premises and was upon plaintiff’s property at the time 
of the negligence of plaintiff's employee, defendant was not 
entitled to a peremptory instruction, because plaintiff would 
be entitled to recover at least nominal damages. (Yazoo & 
Mississippi Valley R. R. Co. v. Fields, Miss. Supreme Ct.)... 
{ 401,415. 


_ Railroad’s Liability—A_ railroad’s failure to furnish a ship- 


per with a car in such condition that it could be used with 
reasonable safety by plaintiff in unloading same, and its 
failure to exercise care in this respect, subjected it to liability 
in damages for injuries caused reason of such neglect. 
(Missours Pacific Railroad Co., Thompson, Trustee v. Arm- 
strong, Ark. Supreme Ct.). . .f 401,419. 


Injury Caused by Fall from Railroad Coach.—A defendant 
railroad was not liable for injuries sustained by a passenger 
when he fell while alighting from defendant's train, where 
the allegations of negligence concerning improper lighting 
of the railroad platform and misplacement of the step box 
were not sustained by the evidence. (Missouri Pacific Rail- 
road Co., Thompson, Trustee v. Barnes, Ark. Supreme Ct.)..- 
{ 401,420 
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Repair Hole Maintained by Pipe Line Company.—In an action 


to recover for personal injuries suffered as the result of a 
fall into a repair hole maintained by the defendant pipe line 
company, the defendant was entitled to a directed verdict 
inasmuch as the plaintiff’s testimony as to her lack of 
knowledge of the existence of the hole on a pathway she was 
accustomed to travel was not particularly convincing. 
(Acree v. Eureka Pipe Line Co., W. Va. Supreme Ct. of 
App.). . .1 401,430. 


Proximate Cause.—The determination of whether the defendant's 
negligence was the proximate cause of the injury was for a 
jury to decide, when there was competent evidence from 
which the fact could be ascertained. (Hart et al. v. Lewis 
et ux., Okla, Supreme Ct.). . .[ 401,431. 


Liability of City for Injuries Occurring on Public Street.—A 
defendant city was not liable for injuries occurring where a 
patron of a carnival was thrown from a swing upon the 
street of such city, by reason of the fact that liability ac- 
crues only where the street is used for traveling purposes. 


(Thomas v. City of La Grande, Ore. Supreme Ct.) . . .] 401,432. 
Building Owner’s Liability—In an action to recover for per- 


sonal injuries sustained as a result of slipping and falling on 
the floor of defendant’s building, the trial judge properly 
entered judgment for defendant on demurrer, as the decla- 
ration failed to allege knowledge on the part of defendant 
of the defective condition of the floor. (Moulden v. Jeffer- 
son Standard Life Ins. Co., Fla. Supreme Ct.) . . . 401,433 


Dog Owner’s Liability.—Plaintiffs, husband and wife, brought 
an action to recover damages for injuries sustained by the 
wife as a result of being bitten by defendants’ dog. De- 
fendants were liable only for negligence and it was reversi- 
ble error for the court to find and hold in effect that de- 
fendants stood in the position of insurers on the part of 
anyone permitted in the animal’s presence. (Grummel et 
ux. v. Decker et ux., Mich. Supreme Ct.)... 401,434. 


Permanent Hair Waving Treatment.—Plaintiff’s testimony in 
an action to recover for injuries sustained as a result of a 
permanent hair waving treatment that a solution being ap- 
plied to her hair in pads drained down upon and burned 
her ear and scalp and, after the wrapping on her hair was 
removed she ran her hand through her hair, opened her 
fingers and hair came away; that discoloration was fol- 
lowed by eczema, which she never had before, presented a 
case of negligent treatment for consideration by the jury. 
(Smith v. Artiste Permanent Wave Shoppe, Mich. Supreme 
Ct.).. 7 401,435. 


Burden of Proof.—Plaintiff brought an action to recover dam- 
ages for injuries sustained as the result of a fall on a wet 
spot in defendants’ station. At the close of plaintiff’s 
proofs, the trial judge properly directed a verdict for de- 
fendant on the ground that there was no evidence in the 
record to indicate how long the wet condition had existed 
and that, therefore the burden of proof of negligence had 
not been sustained. (Oppenheim v. Pitcairn et al., Receivers, 
Wabash Ry. Co., Mich. Supreme Ct.).. .f 401,436. 


* LIFE x 


Insurer’s Representations Unfounded.—The insurance attorney 
induced the beneficiary to settle his claim for a lesser 
amount than the face value of the policy, representing, but 
not disclosing, that he had evidence which would defeat 
the beneficiary’s claim in toto. In an action to recover the 
amount of the policy the insurer failed to present any bona 

defense so that it was evident that its former repre- 
sentations were unfounded and the release was void. (Guar- 
rt a Insurance Co, v. Nelson, Okla. Supreme Ct.)... 


Policyholder’s Intervention in Liquidation—The right of an 
individual policyholder to intervene in liquidation proceed- 


ings where the Insurance Commissioner had been appointed 
Feceiver in the interest of all policyholders was held to lie 
Within the discretion of the judge. (Trosper v. Carr, Mich. 
Supreme Ct.). . . 501,289, 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Foreign Corporation’s Contract for Reinsurance.—Michigan 
court refused to take jurisdiction in an action by a private 
policyholder of an Indiana corporation which was licensed 
to do business in Michigan to enjoin a reinsurance contract 
with a defunct Michigan corporation on the grounds that 
it had no right to interfere in the internal affairs of a foreign 
corporation. (Wojtcsak v. American United Life Ins. Co., 
Mich. Supreme Ct.) . . .{ 501,295. 


Lapsed Policies—Deductions for Premium Notes.—In plain- 
tiffs’ action on three policies which had lapsed prior to the 
insured’s death, the court held that the statute of limitations 
barred the suit so that the question of whether or not 
proper deduction for premium notes executed in relation to 
the lapsed policies was made in settling under a fourth 

olicy was not discussed, (Gilkey et al. v. Southland Life 
ns. Co., Tex, Ct. of Civ. App.). . .] 501,285. 


Cancellation of Reinstatement.—Insurance company held to 
be entitled to cancellation of reinstatement of policy where 
it appeared that in application for reinstatement the insured 
falsely answered the question as to whether or not he had 
consulted a doctor within the preceding two years. (New 
€ a Ins. Co. v. Bessmertmk et al., N. J. Chane. Ct.)... 


Self-Destruction by Insured.—Facts held to give rise to no 
other inference than that the insured took his own life by 
turning on gas burners on the kitchen stove and tightly 
closing all doors and windows in his home in Detroit, 
Michigan. The insurer was entitled to a directed verdict 
in an action on the policy. (Connecticut Mutual Life Ins. 
Co. v. Lanahan, U.S. C. C. A., 6th C.). . . 501,287. 


Fall on Icy Sidewalk.—A fall on an icy sidewalk was held to be 
the cause of the death of the insured as against the insurer’s 
contention that death was caused in part by the heart trouble 
from which the insured had been suffering. (Nichols, Ex’r 
v. Loyal Protective Life Ins, Co., Ohio Ct. of App.)... 
7 501,280. 


Delay in Acting Upon Application—The delay of an insur- 
ance company in acting upon applications for accident and 
life insurance was found by the jury to have been un- 
reasonable and plaintiff, the applicant, was held entitled to 
recover the indemnity provided for the loss of his leg in 
addition to disability benefits. (State Farm Life Ins. Co. v. 
Barbe, Okla. Supreme Ct.) . . . J 501,284. 


Cancellation of Policy Denied.—An insurance company which 
was unable to sustain the burden of proving that statements 
made by the insured in his application were false was not 
entitled to cancellation of the policy. (Aetna Life Ins. Co. 
of Hartford, Conn. v. Harper, Mich. Supreme Ct.)... 
q 501,290, 


Application as Part of Policy.—Statute stating that policy shall 
constitute the entire contract and that no papers unless 
attached thereto or endorsed thereon shall be a part of the 
contract was held to apply to group policy issued by insur- 
ance company to employer and not to individual certificates 
issued by employer to employees. (Kot v. Chrysler Corpo- 
ration, Mich. Supreme Ct.). . .] 501,296. 


Misstatements in Application.—Misstatements in application 
which were not knowingly or intentionally made and which 
did not materially affect the risk assumed by the insurance 
company were not grounds upon which the insurance com- 
pany could void the policy issued. (Thompson v. State 

utual Life Assurance Company of Worcester, Mass., Il. 
App. Ct.).. . 501,297. 


Beneficiary’s Claim for Disability Benefits—The claim by a 
beneficiary for disability benefits to which the insured was 
alleged to have been entitled was held to be groundless since 
under the policy providing for such benefits, the furnishing 
of proof of disability by the insured during his lifetime was 
a condition precedent to the insurer’s liability. (Gunter v. 
— ‘oe Insurance Co. of America, Okla. Supreme Ct.) 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 


3 





THE INSURANCE LAW JOURNAL 


Proof of Disability under Group Policy.—Proof of disability 
that was furnished subsequent to the termination of plain- 
tiff’s certificate under a group insurance policy was held 
sufficient where it was necessary to show by said proof that 
total and permanent disability had continued for six months. 

Strauther v. General American Life Insurance Co., St. Louis 
t. of App., Mo.). . .¥ 501,298. 


Exclusion Clause of Policy.—An insurer was held not to be 
precluded from asserting in defense of an action on a group 
policy that the insured fell within the terms of the exclusion 
clause and was not covered regardless of the incontestability 
clause likewise contained in the policy. (Rasmussen v. The 
Equitable Life Assurance Society of the U. S., Mich. Supreme 
Ct.). . .$ 501,293. 


Sufficiency of Declaration.—Plaintiff’s declaration wherein she 
claimed the proceeds from a group insurance policy which 
included her deceased husband held sufficient to state a 
cause of action. (Carswell v. Metropolitan Life Ins. Co., 
Mich, Supreme Ct.). . . 501,291. 


Claim by Wife of Insured for Insurance Proceeds.—Allegations 
by wife of deceased insured wherein she claimed that she 
was entitled to proceeds and that insurer had paid said 
proceeds to one whom the insurer knew was not the wife 
of the insured held to sufficiently state a cause of action. 
(Alexander v. Prudential Insurance Company of America et al., 
Mich, Supreme Ct.). . . J 501,294. 


Designation of Beneficiary.—Designation of the insured’s 
mother, by name, as beneficiary was held to control sub- 
sequent statement that the beneficiary was the “wife” of 
the insured. (Chrysler Corporation v. Guit (Gutowski) v. 
Gutowski, Mich. Supreme Ct.). . .f 501,292. 


Active Protective Certificate—Where certificate itself did not 
designate beneficiary, but application therefor did designate 
a beneficiary and was in effect a part of the certificate, said 
beneficiary was held entitled to proceeds thereof as against 
administratrix of estate of certificate holder. (Bartley v. 
Summers, Okla. Supreme Ct.). . .[ 501,282 


Application for Reinstatement of Government Insurance.—A 
verdict directed for the defendant was reversed in an action 
to recover under government insurance policies issued under 
an ve for reinstatement after a war risk policy had 
lapsed, the evidence as to whether the insured correctly 
stated the facts concerning his health in said application 
being conflicting. (Jones v. United States of America, 
U.S. C. C. A. 8th C.).. 9 501,299. 


Insurance Against Drowning.—A policy insuring the life of 
the deceased ane drowning while swimming at a public 
beach where there was a life guard on duty covered the 
death of the insured which resulted from drowning at a 
moment when the life guard had temporarily left his boat 
to get a drink. (Commercial Casualty Ins. Co. v. Reynolds, 
Ark. Supreme Ct.). . .7 501,300. 


False Answers in Application—False answers made by the 
insured in an application for insurance were held not to be 
material to defendant insurer’s risk for the reason that the 
disease from which the insured died was not the same, nor 
connected with, the disease he had at the time of applying 
for the policy. (cise v. John Hancock Mutual Life Insur- 
ance Company of Boston, Massachusetts, St. Louis Ct. of 

Appeals, Mo.). . . 501,301. 


Ineligible Beneficiary.—Plaintiff, named beneficiary in a death 
certificate issued to a member of a Police Relief Association, 
was found to be ineligible as a beneficiary since the insured 
had no right to designate anyone as his beneficiary other 
than a_ dependent member of his family. (Haggerty v. St. 
Louis Police Relief Association, St. Louis Court of Appeals, 
Mo.). . .§ 501,302. 


Accidental Death and Sanity of Insured—In a declaratory 
judgment proceeding, brought to determine an insurer’s 
liability under the double indemnity for accidental death 
clause of its policies, a judgment in favor of the beneficiaries 
was reversed, the court finding no substantial evidence to 
support a finding that insured met his death by suicide 
while insane. Litigation commenced in Missouri. (Reli- 
ance Life Ins. Co. v. Burgess, Co-Adm’x et al., U. S. C. C. A,, 
8th C.)...9 501,303. 


Excuse for Non-Performance of Insurance Provisions.—In- 
sured’s failure to give notice of his permanent and total 
disability within the time prescribed by his policy was ex- 
cused, the evidence indicating that, from the inception of 
his disability until his death, he was unable to carry on an 
business affairs. ret Life Insurance Co. of Pittsburgh, 
Pa. v. Lynch, Fla. Supreme Ct.). . .{ 501,304. 


% AUTOMOBILE 


Family Doctrine.—Defendant father who had for- 
bidden his son to drive the family car to a certain city was 
held not responsible for injuries to plaintiff which arose out 
of a collision with defendant’s car in the locality in which 
the son was forbidden to drive. The court held that the 
case was governed by rules relative to principal and agent 
and that the son was acting a the scope of the agency. 
(Vaughn v. Booker et al., N. C. Supreme Ct.). . . ff 702,874. 


Omnibus Clause of Policy.— Defendant insurer was held liable, 
under the omnibus ean of an insurance policy, for in- 
juries suffered by a eos riding in the insured car while it 
was being operated by an employee of the named assured. 
The court held that since the employee’s purpose was to 
place the car in a garage, according to his employer's in- 
structions, after driving the guest home, said car was being 
used with the ——- of the named assured. (Farnet v, 
DeCuers et al., La, Ct. of App.) . . .] 702,885. 


Public Liability Insurance on Taxicabs.—Where comouaiias 


without setting out the instruments, stated that defendant 
insurer executed an insurance contract covering public lia- 
bility on the taxicabs involved in the accidents out of which 
these suits arose, it was held that causes of action had not 
been made out against the insurer. (Petty v. Lemons et al.; 
Murray v. Plyler et al., N. C. Supreme Ct.)...{ 702,865, 
{ 702,866. 


Insurer’s Liability —Plaintiff insurer paid a claim presented by 
the owner of a truck involved in a collision with the insured 
car, which car was being driven by a garageman at the 
request of the insured at the time of the collision. Plaintiffs 
were denied the right to recover from the garageman the 
sum so paid for the reason that they were under no legal 
obligation to pay the claim of the truck owners, since the 
garageman was acting as an independent contractor, and 
not as the insured’s agent, at the time of the accident. 
(Conant, f. b. 0. Indemnity Insurance Company 7 North 

America v. Giddings, St. Louis Ct. of App., Mo.). . .{ 702,882. 


Motion for New Trial.—Defendant’s right to move for a new 
trial on the issue of whether or not the insured violated 
the cooperation clause of a policy was held to be lost for the 
reason that defendant did not make and bring to hearing a 
motion within sixty days from the return of the verdict, as 
provided by statute. (Elkey v. Elkey et al., Wis. Supreme 
Ct.). ..] 702,893. 


Summary Judgments.—In a suit brought by plaintiff against 
defendant insurer it was claimed that defendant’s defense 
as to a violation of the cooperation clause was invalid since 
the policy involved in the suit was “required” by the Finan- 
cial Responsibility Statute. Defendant denied that the in- 
sured was involved in a previous accident making proof of 
financial responsibility necessary. The trial court was held to 
have committed error in entering a summary judgment for 
plaintiff when an issue of fact was raised as to this point. (Mer- 
chants Indemnity Corporation of New York v. Peterson et al., 
U.S.C. C, A., 3rd C.).. .9 702,904. 
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AUTOMOBILE—Continued 


iolation of Statute as Negligence.—A charge to the jury that 
the violation of the speed limits prescribed by a specific 
statute constituted negligence per se was held to constitute 
reversible error because the statute in question provided 
that such violation constituted mere prima facie evidence 
that the speed was not reasonable or prudent and that it 
was unlawful. (Smart v. Rodgers et al., N. C. Supreme Ct.) 


utomobile Manufacturer’s Liability Plaintiffs recovered a 
judgment against the manufacturer of the automobile which 
their decedent was driving at the time of his fatal accident, 
which accident resulted from defective assembly by defend- 
ant of the steering mechanism. Litigation arose in Michi- 
gan. (Hupp Motor Car Corporation v. Wadsworth et al., 

U.S. C. C. A., 6th C.)... 702,896. 


Special Dangers and Conditions at Railroad Crossing.—Plain- 
tiff's decedents were killed when the automobile in which 
they were traveling was struck by a train being backed 
across a wide crossing. In affirming judgments for plain- 
tiff, the court held that the question of what precautions 
to warn travelers were necessitated by the special dangers 
and conditions was for the determination of the jury as was 
the question of decedents’ contributory negligence. (Lawer, 
Adwmi’r of the Estate of E. Lauer v. Elgin, Joliet & Eastern 
Ry. Co.; Lauer, Adm’r of the Estate of S. Lauer v. a 
Joliet & Eastern Ry. Co., Il. App. Ct.). . .§ 702,899, 702,900. 


Railroad Crossing Collision.—Plaintiff’s decedent received in- 
juries from which he subsequently died when the automobile 
in which he was riding was struck by defendants’ train. 
The judgment, entered on the jury’s verdict in favor of 
plaintiff, was upheld on appeal, the court finding no error 
in the procedure in the lower court. (Kurn et al., Trustees v. 
Margolin, Adm’r, Okla. Supreme Ct.). . .] 702,879. 


rade Crossing Collision—A judgment recovered by plaintiff 
who testified that he had stopped his car before crossing 
the tracks and looked for approaching trains, that no bells 
or whistles were sounded by defendant’s engineer, and that 
the headlight on the engine was not lit, was reversed on 
appeal, the court holding that the verdict of the jury was 
against the manifest weight of the evidence. (Campbell v. 
Chicago, Burlington & Quincy Railroad Company, Ill, App. 
Ct.). . .f 702,883. 


ar Pushed Through C ing Gates.—Plaintiff’s decedent was 
killed when his automobile was pushed, by a rear auto- 
mobile, through the crossing gates while a train was ap- 
proaching. The court held that the excessive speed of the 
train and the failure of the engineer to see the car was not 
the proximate cause of the accident and entered judgment 
for defendant. (Perch, Adm’x v. New York Central Railroad 
Company, Mich. Supreme Ct.). . . ] 702,902. 


otor Vehicle Registration Act—Where plaintiff nonresident 
failed to register his vehicle and then brought suit to 
recover damages arising out of a collision involving his 
stalled truck, the court held that it was necessary to show 
wilful and wanton misconduct on the part of defendants, 
under the trespasser-on-the-highway doctrine. It was fur- 
ther held that even though the truck was stalled, this rule 
was applicable since the truck was being “operated” within 
the meaning of the statute. (Cochran et al. v. M & 
Transportation Company, U. S. C. C. A., Ist C.). . . 702,905. 


ilful and Wanton Misconduct.—Defendant was not held re- 
sponsible for injuries sustained by a guest when he mistook 
the direction of a curve in the road while traveling at high 
speed, the court finding him free of wilful and wanton mis- 
conduct. (Sherman v. David, Mich. Supreme Ct.)... 
{ 702,867. 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Guest Injured—Plaintiff was found guilty of contributory 


negligence upon a finding that plaintiff directed defendant 
to slow down and get out of a rut created by streetcar 
tracks and that this was an efficient cause of the accident 
resulting in injury to plaintiff. On appeal the judgment 
was reversed, the court holding that there was nothing in 
the terms of plaintiff’s request which called for immediate 
action on defendant’s part or which was calculated to dis- 
turb defendant into adopting an improvident course of 
action. (Taugher v. Hardware Mutual Casualty Company 
et al., Wis. Supreme Ct.) . . .§ 702,892. 


Pedestrian Injured.—Plaintiff was injured while standing on 


the extreme edge of a road when he was struck by an auto- 
mobile operated by defendant on that side of the road. The 
court held that plaintiffs assumption that defendant would 
not drive so near the edge of the road as to endanger him 
when the whole of the road to defendant’s left was un- 
obstructed did not constitute contributory negligence as a 
a a (Fotterall, Jr. v. Hilleary, Md, Ct. of App.) 


Injury While Alighting from Trolley Car.—Questions of negli- 


gence and contributory negligence were held to have been 
properly submitted to the jury in a suit brought by plaintiff 
to recover damages for injuries sustained as the result of 
being struck by an automobile while alighting from a ge | 
car operated by defendant. (Schladebach v. Brooklyn 

fae Corporation, N. Y. Supreme Ct., App. Div.) 


Pedestrian Injured Crossing Street.—While crossing a street 


plaintiff ran in front of a moving street car which obscured 
his view of defendant’s approaching automobile. The court 
held plaintiff was not entitled to recover for injuries suf- 
fered as the result of being struck by defendant’s car because 
he was guilty of contributory negligence as a matter of law 
in placing himself in a poomen of danger which should 
have been anticipated. (Casey v. Delelio et al., Calif. Dist. 
Ct. of App.) .. .¥ 702,873. 


Pedestrian Walking into Street Car—Although the lights 


were in his favor when he started to cross the street, 
shortly thereafter they released traffic and he walked into 
the corner of an approaching street car. His administrator 
was denied recovery for his death since the accident was 
occasioned by want of care on his part. (Beaulieu v. City 
of Detroit et ai., Mich. Supreme Ct.). . .] 702,868. 


Pedestrian Struck by Cab.—Questions relative to defendant’s 


negligence and plaintiff's contributory negligence were held 
to have been properly submitted to the jury as questions 
of fact in a suit brought by plaintiff to recover damages for 
injuries sustained when she was struck by defendant’s cab 
while crossing a street at or near an intersection. (Maloney 
v. Moore et al., Mich. Supreme Ct.) . . . 702,870. 


Pedestrian Struck Twice.—Plaintiffs’ decedent was struck by 


defendant’s car and shortly thereafter run over and killed 
by his co-defendant’s truck. The judgment in plaintiffs’ 
favor was reversed because the jury inconsistently found 
that the negligence of both defendants was the proximate 
cause of decedent’s death and that the impact of each 
vehicle was a new and independent cause of his death. 
(Southern Transportation Company et al. v. Adams et al., 
Tex. Ct. of Civ. App.). . .{ 702,877. 


Intoxicated Condition of Pedestrian.—Plaintiffs recovered a 


judgment for the death of their decedent who was struck 
by defendant’s car while walking on the highway in an 
intoxicated condition on the ground that they had made 
out a submissible case under the humanitarian doctrine. 
(Dickens et al. v. Heitzman, St. Louis Ct. of App., Mo.)... 
{ 702,881. 


Paragraph () numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


5 





THE INSURANCE LAW JOURNAL 


AUTOMOBILE—Continued 


Minor Injured.—Plaintiffs, a minor son and his father, were 
denied recovery for injuries sustained by the son when an 
automobile, operated by one of the defendants, backed into 
him, on the ground that there was sufficient evidence to 
sustain a finding that the driver of the car was not operat- 
ing said vehicle with the permission of defendant owner. 
There was also ample evidence to sustain the finding that 
plaintiff (son) was guilty of contributory negligence. (Vincinere 
et al. v. Ward et al., N. Y. Supreme Ct., App. Div.)... 
{ 702,889. 


Pedestrian Walking into Path of Car.—Defendant, while driving 
his car, noticed a pedestrian 75 feet distant walking across 
neutral ground. As he came within 28 feet of the pedes- 
trian, said pedestrian suddenly walked into the path of his 
car. Defendant was not held responsible for the pedes- 
trian’s comes death. (Logrand v. Dugan, La. Ct. of App.) 


Fatal Injury to Pedestrian.—The evidence disclosed that, while 
defendant’s truck was traveling along the street at about 
twelve miles per hour, two hands came against the window and 
crashed the glass and that plaintiff's decedent was found 
lying on the pavement thereafter. On such evidence de- 
fendant was not held responsible for the death of plaintiff's 
decedent. (Poundstone v. The Niles Creamery, Mich. Su- 
preme Ct.).. .¥ 702,897. 


Left Turn Made.—Plaintiff, who sustained injury while riding 
in a car driven by her husband when said car was forced 
over a cement culvert as the result of a collision with de- 
fendant’s automobile, was denied recovery on the ground 
that she was guilty of contributory negligence as a matter 
of law. (Sheathelm v. Consumers Power Company et all, 
Mich, Supreme Ct.). . .§ 702,871. 


Turning Across Road into Driveway.—In a suit brought by a 
minor to recover for personal injuries sustained in the 
collision which ensued when defendant’s truck crossed the 
road in front of his car to enter a driveway, a judgment in 
favor of plaintiff was held to be against the manifest weight 
of the evidence. (Jordan v. Radway Express Agency, Il. 
App. Ct.).. .] 702,876, 


Humanitarian Doctrine Applied to Intersection Collision.— 
Plaintiff was awarded recovery under the humanitarian 
doctrine for personal injuries sustained when, as he was 
driving across an intersection on a stop street, he was 
struck by defendant’s car, which had been traveling on a 
through, intersecting street. (Zimmerman v. Salter, St. 
Louis Ct. of App., Mo.). . .§ 702,878, 


Contributory Negligence.—Plaintiff, as administratrix and on 
her own behalf, was denied recovery for damages arising 
out of an intersection collision between an automobile which 
she was driving and a street car owned by defendant on the 
ground that she was guilty of contributory negligence as 
a matter of law in failing to make a second observation 
before attempting to cross the street car tracks. Her neg- 
ligence was imputed to her deceased husband so as to bar 
a recovery as administratrix. (Ashworth v. City of Detroit; 
Ashworth, Adm’x v. Same, Mich. Supreme Ct.). . .§ 702,894. 


Contributory Negligence at Intersection.—Plaintiff was denied 
recovery for personal injuries and property damage sus- 
tained when defendant struck her automobile at an inter- 
section. She was held contributorily negligent, having 
testified that she did not stop when she first saw defend- 
ant’s speeding car because she had the yy of way. (Huber 
v. Paquette, Mich. Supreme Ct.). . .{ 702,898. 


Rear Vehicles.—It was not incumbent upon defendant, driver 
of the front vehicle, to give warning to plaintiff, driver of 
the rear vehicle, of the approach of a car from the opposite 
direction, and the failure to give such warning could not 
be held to be the proximate cause of a collision between 
plaintiff's car and the car approaching from the opposite 
700875; (Guthrie v. Gocking et al., N. C. Supreme Ct.).. 


Presumption of Agency.—Plaintiffs, while riding in their aw 
mobile, sustained injuries as the result of a collision 
defendant’s automobile while it was being operated 
another. Plaintiffs recovered a judgment, the court hold 
that —- made out a prima facie case of agency w 
proof of ownership of defendant’s car. Defendant failed 
introduce competent evidence tending to rebut this pre 
sumption. (Sevey et al. v. Jones, Wis. Supreme Ct). 


’ 


Ownership of Vehicle—A judgment entered against defen¢ 
sales corporation in a suit brought to recover damages 
the death of plaintiff’s intestate resulting from a colli 
was reversed on appeal, the court finding that the ¢ 
involved in the collision was not owned by the corpo 
defendant. (Van Ness, Adm’x v. Jackson et al., N. Y. 
preme Ct., App. Div.). . . { 702,887. 


Motions for Nonsuit.—Plaintiff’s motion for nonsuit, m 
before defendants had entered upon their defense on the 
merits of the case and before the trial judge had actually 
directed a verdict for defendants, was held to have been 
improperly denied by the trial court. The court reve 
the ruling denying a nonsuit for the reason that plaintiff's 
right to a nonsuit was not curtailed by any existing statu 
tory or court rule provision. (Slowke v. Altermatt et 
Mich, Supreme Ct.).. .] 702,872. 


Testimony of Counsel.—A judgment recovered by plaintiff 
was injured in an intersection collision with defendan 
automobile was reversed on the ground that the trial court 
committed error in not permitting an attorney, assisting 
the defense of the case, to testify as to his conversation 
with one of plaintiff's witnesses, which conversation 
relative to the chief point in controversy: (Goodenoug 
et al. v. Oberhardt et al., Ill. App. Ct.). . . | 702,886. 


Arguments of Counsel.—It was clearly established as the law 
of a trial that the criminal record against defendant host 
was admitted solely as evidence against him and that 
could not be considered as exonerating the driver of 4 
other car from liability. Arguments of counsel informin 
the jury that they might consider this record as exonerati 
the other defendant were held to have been erroneoush 
allowed and a new trial was ordered. (Mitrich v. Tuttle et aly 
N. H. Supreme Ct.). . . 702,880 


Excessiveness of Verdict.—Defendants’ contention that a ver 
dict of $9500 recovered by plaintiff was not sustained by 
the evidence and indicated passion and prejudice on the part 
of the jury was found to be without merit, the court stating 
that the amount awarded was not so grossly excessive as 
shock the conscience of the court. (Pfau v. Stokke et 
Mont. Supreme Ct.). . .{ 702,884. 


Confusing Evidence—Because the evidence introduced 
plaintiff was confusing and did not clearly show how the 
collision between her intestate’s car and defendant's truck 
happened, a judgment entered for defendant was affirmed) 
To present two or more statements of a case pen which @ 
jury may theorize as to the real cause of the accidei 
putting one conjecture against another and determin 
which is the more reasonable, comes far short of making a 
case. (McInerney, Adm’x v. Boysen Baking Company et 
Ill. App. Ct.) . . .§ 702,890, 


Constructive Service of Process.—A statute providing for co 
structive service of process upon nonresidents involved 
automobile accidents within the state was held not to ap; 
to defendant, who was neither the owner nor the operator 
of the car involved in an accident in Kentucky. Common-— 
wealth of Kentucky, for the use of Kern, Adm’x v. he M 
land Casualty Company of Baltimore, Maryland, U. S. C. Cc, 
6th C.). . .§ 702,903. 
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